OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honoerable Julian Montgomery
State Highway Enginesr
Austin, Texas

Dear 8ir: Opinion No. O-28373
Het Does the minuts of the
- Highway Commissiqn de-
soribed oconatituts an
-awayrd of contract for
. the astated project to
h Russ litohell, Ino,

Y

I

We are in . redeipt of your letter of Nay 16, 1940,
wherein you submit for the opinion of this Department the
following quostien:/rhigh t@ eopy tqpybtrum:

"on April 18, 19{0 “the Highway Commise
sion opened propossls for dhe conatruetion
of an nndorpusa aQ\Highwar No,., 78 at lLeonard
ln annin County. “Rudés yitchell, Inoc,, con-

ctors, wers 1 uat spoansidle bidderu on
tho/?rq:.et. on » 1940, the Highway Come
aiéaion pgésQ\\tho ollowing minuta;

TCONTRACT A¥ARD
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¢n Blds recsived April 15, 1940, contraoct for
construction of N-X~T Railroad Underpass and
Roadway Approaches, a distance of 0.397 miles,
on State Highway No. 78, and to be known as
State Project Control Ro. £80 3sotion 1 Job B
{Federa) Project PaG¥ No., 803-B Fart Unit (1))
ia awarded to Russ Mltchell, Ine., Houston,
Texas for 383,600.38, which 1g the lowest and
best bid.

-NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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The blds received are as follows:

l. Russ Mitchell, Inc., Houston,

Texas ..'Q.......‘......l%a’ooo.m
2. L.H.Laocy Company, Dallas,

T‘xas.....t.............' 8?.214.45
3., Austin Bridge Co. & Ausg-

tin Road Co., Dallag..... 91,900.35
4., ¥. R. Weat, Yort Worth,

T‘xa.QC..C‘.Q.......l.‘.'. 94’161-69
$. 3en 8ira & Company, Dallas,

TOXBBesersnvsvssasnsnsseae 94.293057
6. Cage Bros. & 7, }¥. Reaves

& 3ons, Ino., Bishop,

TOXASscseessrersccsccsessl04,28052,73

The Program Allotment 1la £0,000.00
The Total Rngineer's Ta-

timate (Part. & Non-

Part, ip Yed. Aid)} Inel.

Bngr. & Contg. is 100,8%0.00
The Low Bid (Part. & Nen-

Part. in Ped, Ald) Plus

104 Engr. & Contg. is 98,004.91

'It is recommended that sontract be awarded
Russ Xitehell, Inec., Houston, Texas, on their
low bid of $83,600.,38, sudbjeot to the concur-
rence of the Pudlioc Roads Administration. -

s/ C.D. Wells, Construotion Zngineer
Signed:. |

D.C.Greer _ .
Chiel Lnglneer, Conatr. & Designa

Signed: 5, &, Wickline
Eridge Englneer

APPROVED:

Julian Montgouery, tate Highway Enginesr
Zobert Lee Bobdbitt, Commisslioner

Brady Gentry, Commissioner

R. J., Tank o
Superintendeat of ild projects'
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"You will note that the minute awarding
the contraect to Russ L'itchell, Inc., has been
conditianod _upon concurrence 1n tha award by

the Fublic Tnomds Administration. This conecur-
rsnce hag not been zecured at this tine.

"Under the ganeral requirements and cove- .
nants section of cur specifications, under
whioh the proposal was submitted by Russ ditchell,
Inc., Jiem 3.8 provides: .

*3.2 Averd of Coatract, The award

of the contract, if it bs swardsd,

will bs to the lowost responsible
bidder. The award, if made, will

ba within thirty (30) days after the
opening of the propcsal, but ip ro
ocase will an award be made until the
responsibility of the bidder to whon
it is provosed to award the contract
has been investigated,?

"On May 15, 1940, Russ }itchell, Inc. wrote
a lstter to the State Highway REngineer stating .
that since thirty days had elapsed since the pro-
posals on the projact wore opered and they :ted
not been notified of tha &MI’G, that their TOw=
posal be considered null and vold and their bid-
der's check returned,

“§1ll you review the above dcguuents aad
facts and advise me at your early coavenience if
the minute of the Highway Commission, as set out
above, constitutes an award of the coatract to
Russ ¥itchell, Ine., as provided for in Item 3.2

A" + ﬂn‘niﬂﬁﬁa‘ﬁ{ﬂﬂﬂ ”
ViAW WVTWAL AVER VAWVILE ¢

Refore it may be determined whether cor not the
contraet in question was properly awardad in accordance
with the requirements and time limitations embodied in
Jtem 3.2 of your srecifications, under which the troposal
was submitted by Russ uitchell, Inc., it must first be es-
tablished that the minute described in your letter resulted
ia the consummation of & contraset {for the descoribed con-
atruction nra1ant batwean the State of Tarxas and the anid
Russ mitohell Ine., as contractor. This is ac hecause if
no valid and binding contractual obligation was created be-
twean the State and the contractor in question oy this
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minute svidencing the award, then it becomes immaterial
whether or not notice thereof was tizmely given, under Item
Je.2 0T your spacifications.

ADrlying the law of contracts to the instant
case, it may be said that the bid of Russ Mitchell, Inec.,
on the stated project, when duly received and opened by the
duly constituted State Highway officials, constituted an of-
fer on the part of satd contractor to do and perform the
work contemplated by this project according to the submit-
ted specificationa, On the other hand, the award of this
contract to the sald Rues \itochell, Inc., as the lowest and
beat bidder on this project, when made in accordance with
the formalities and reguirements of the statuts, and by the
Highway offlcials charged with this duty under the statuts,
constitutes and is an acceptance of tine ocoumsunicated affer
of the said Russ Mitchell, Inc., 80 as to complete the cone
traot, and give rise to legal rights and obligations there-
undsr, !

The only queation presented for our consideration
in thiz= controversy is the sufficiency of the alleged award,
described in your lettsr, and reflectad in the minute of the
Highway Commissicn of date iay 9, 1940, to constlitute an ac-
ceptance of the contraotorts offer, 80 as to gilve rise to a
valld and bdinding highway construction contract., As we in-
terpret your lstter, no question is made here as to the auf-
flciency of the contractoris offer or bid, because 1t appears
that all statutory and administrative requirements have been
fully complied with.

We find in the minute of the Highway Comzmission of
May 9, 1940, passed and entered in connesction with the da-
scribed Highway project, and reproduced Iin your letter, a
patent ambiguity, in that an irreconcilable confliet lies in the
language employed therein. The first paragraph of the award
statesa unequivocally and by words of present and immediate
operation, that the contract for eonstruction of the described
projsot ™is awarded to Russ }Mitchell, Ine."™ Fer contra, the
lagt paragraph of the award states as follows: -

w14 18 recommended that contract be awarded
Rues :itehsll, Ine., Houston, Texas, on their low
bid of 383,600,338, subjeet to the concurrence of
the Publie =oads qﬁmfh stration,’'" (Jnderscoring
ours)

Thus, it is readily seen that if the last para-
graph quoted above controls the first paragraph of this award,
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-

no final but ozly a provisional or conditional award has
been made for this highway construetion contraot to Russ
Jitchell, Inc., because it is stated in your letter that
the conourrence of the Public Roads Administration has not
at this writing been obtained, In view of this pateat am-
biguity, we are, under the anthorities, required to resort
to extraneous facte, ciroumstances, regulations, ste., to
determine the intent of the Highway Commission in the
remises.

To this end, we point to paga 71 of "Fsderal
Legislation and Rules and Regulations Rolating to Highway
Construction” compiled by the Public Roacs Adminiastration,
and quoote Sectlon 8 of Regulation 8 relating to contraocts:

"No contract for any projact or part
thereof ahall be entered into or award there-
for ceade by any State without prior concur-
rence in such-action by the Chief of the Bursau
of Public Roads, or hils authorized representa-
tive.”

In this connection, there has been submitted to
us copy of a latter to you fros ir. J. A, FElliott, District
Engineer, for the Publio Roads Administration of the Feaderal
%orks Agency, of date Liarch 29, 1940, written in connection
with the Pederal project lnvolved here, =2nd containing, in
part, the following language:

*Plans, specifications, and estimete for
this project have been reviewed and recorrended
for approval, TYou are authorlized to advertlse .
for the recelpt of bids and to begin work after
the award of a contract on any part of the pro-
jeot not specifically exocepted hereinafter with
the understarding that this authorization 1is
Eiven sudject to suoh changes belng made ir the
plans and specifications as may bte indicated be-
low or required by the Chief Znglneer. It is
undarstoeod that no contraot for any work on thia
project will ba entered into or award thersof
made without prior concurrence in such aatlon by
the Districet Tnglneser o7 the Public Hoads Adminis-
tratisn. It is 2lso understocd that no Hayaent
on any work done prior to the sxecution of ths
projact agreecant will be made until and unless
the agresment 1s finally exscuted.”
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The above quoted regulation of the Fublig Roads
Adzinistration of the Federal wWorks Agency and the letter
written pursuant thereto and in conmection therewith were
sxistent and in the files of the Highway Comunission at the
time of and long before the exsocution by the Highway Com-
miasion and its appointed rapresentatives, of the award
in question. These parties contracting on behalf of the
State, were fully cognizant of these matters and must have
entered the minute in question in keeping with the regula-
tions and reguirements of the Public Roads Administration,
which appeared to be conditions prerequisite tc concurrence
by that agency in the contemplated project.

It 1s therefore our opinion, from the attendling
fasta and circumstances outlined above, that it was not the
intention of the Highway Commission, by the described
minute, to enter an award or acceptance of the offer of
Russ Xitchell, Inc., 80 as to complete & valid and binding
contract hatween the parties., In view of the exiating doubt
and the conflicting and ambiguous language in the face of
the minute in question, this intention will be accorded a
controlling conalderation in reaching our conolusion that
valid and binding contractual obligations have not bean
thereby areated between ths State and the said Russ Mitehell,
Ino.

Trusting we have fully answered your inquiry, we

are

Yours very truly

APPROVED MAY 31, 1%30 ATTORNXY GENRRAL CF TEXAS
A
7y &—t—\/ By 3
FITST ASSISTANT Pat L. N8 ’ dT. * ©
ATTORNEY GENERAL Assistant

PUN:ow

APPROVED

OPINION
COMMITTER




